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In the (liitrd i^taics Circuit Court of Appeals, for the Ninth

Circuit.

JAFET LINDEBEKG, ERIK O. LIND-

BLOM, aud JOHN BRYNTESON, Co-

partners Doing Business Under the

Firm Name and Style of Tiie MOON-
LICJHT SPKINGS WATER COM-
PANY,

Plaintiffs in Error,

vs.

GEORGE DOVERSPIKE, GEORGE
CRAWFORD, FKED WILLIAMS,
JOHN DOE, RIOIIARD ROE, and

PETER COE,

Defendants in Error.

Order Enlarging Time to File Record and Docket Cause.

Good causo being shown therefor, it is hereby ordered,

that the time for plaintiffs in error or appellants herein

to file the transcript of record and to docket this cause

with the clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit, be, and the same is hereby,

enlarged until March 12th, 1005.

Done in open court this 10th day of December, 1904.

ALFRED S. MOORE,

Judjre of the United States District Court, in and for

the District of Alaska, Second Division.
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sors in interest of plaintiffs at an expense of upwards of

120,000 built and constructed from said springs to the

city of Nome a pipe-line more than ten inches in diame-

ter and more than four miles long for conducting said

water to said town or city of Nome, the plaintiffs and

their grantors and predecessors in interest have since

:the year 1900 furnished to said town or city of Nome

and its inhabitants, through said pipe line and from

said springs pure spring water for domestic, culinary

land other purposes useful. That said water so fur-

nished by plaintiffs is and was at all said times the only

9V'ater supply of said city of Nome and its inhabitants.

Tihat said Moonlight Springs are situated at the foot

of Anvil Mountain, and the locality of said springs are

and have been since the year 1900 well known to the

defendants and all other persons from the construction

thereto of plaintiffs' pipe-line; that plaintiffs, their

grantors and predecessors in interest, are the original

and prior and only appropriators of the waters of said

springs and ever since the year 1900 have diverted ancl

appropriated the waters thereof to the uses and pur-

poses aforesaid.

5.

That said Moonlight Springs are formed by water is-

suing from the earth at the southern base of Anvil

Mountain and flow from well-defined subterranean chan-

nels and sources forming a creek or watercourse known

as Moonlight Creek. That the plaintiffs and their grant-

ors and predecessors in interest have since the year 1900

diverted and appropriated the waters of said Moonlight
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Spriiij>s by bnildiuj; an artificial dam at the lirad of said

Moonlight Creek immediately below wliere the waters

of said springs naturally collect and loini the chaniMd

of said Moonlight Ci*eek, and by there diverting said

water into said pipe-line and conveying the same td said

town or city of Nome. That said water so Tiivertt'd and

appropriated by plaintiffs and their grantors and jnc

decessors in interest is now being actually com^'ycd

from said Moonlight Springs and Moonlight Creek

through said pipe-line of plaintiffs to said town or city

of Nome, and there used by the said town or city of

Nome, and its inhabitants for domestic and culinary

purposes. That by the sale of said water so ai>proi)ri-

ated and diverted by plaintiffs to the said town or city

and its inhabitants the said plaintiffs derive a revenue

and profit of over four thousand dollars yearly.

6.

That the amount of water so appropriated and di-

verted by the plaintiffs and tln'ir granlors and prede-

cessors in interest from said Moonlight Springs and

Moonlight Ci*eek exceeds 400 cubic feet per minute and

the diversion and appropriation thereof by plaintiffs in

manner and for the uses aforesaid has been sinie llie

year 1900 uninterrupted and continuous so far as die

climatic conditions will permit.

7.

That the plaintiffs arc now the owners of said i>iiM'-

line and said springs and the waters thereof, and they

and their grantors and predecessors in interest are the
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original and prior and only locators and appropriators

thereof; that the ownership of said plaintiffs in and to

said waters extends to all the waters of said Moonlight

Springs and Moonlight Ctreek to the full capacity of

their said pipe-line, and the appropriation and diversion

of the same was originally made and ever since has been

made with the knowledge and permission of the owners

of the ground upon which said springs are situated; that

at all times during the year 1900 the lands and premises

upon which said springs are situated were owned and

possessed by one Robert Lyng as an unpatented placer

mining claim, and the said Robert Lyng did then and

there consent to the diversion and appropriation by

plaintiffs and their grantors and predecessors in inter-

est of the waters of the said Moonlight Springs and

Moonlight Creek in the manner and form and to the ex-

tent and for the uses and purposes hereinbefore alleged,

and did by his certain deed and conveyance in writing

convey to plaintiffs' grantors and predecessors in inter-

est all the waters of said Moonlight Springs and Moon-

light Greek and the right to divert and appropriate the

same and to build on his said placer claim all necessary

dams and to maintain thereon said pipe-line and all

other necessary works or structures to divert and ap-

propriate said waters for the uses and purposes afore-

said. That said dam of plaintiffs is actually constructed

on said placer mining claim, and the said waters of said

Moonlight Springs and Moonlight Creek are and were

at all times actually diverted and appropriated by plain-

tiffs and their grantors and predecessors in interest
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wholly within the boundaries of said plarer ininiii^r

claim.

8.

That the defendants and their aj;ents, servants and

employees have been for several days last past and now

are actually engaj^ed in mininp^ and sluicing large quan-

tities of dirt and gravel near to said ^[oonlight Springs

and upon ground adjacent and higher in elevation, and

have during said time and are now discharging and

causing to flow upon and into said Moonlight Springs

and Moonlight Creek above plaintiffs' said dam large

quantities of mud, dirt, tailings, and impure and muddy

water and debris, and have thereby rendered the waters

of said springs and said creek muddy, impure and en-

tirely unfit for domestic or culinary purposes. That

said wrongful acts of defendants have continued up to

the present date, and the defendants refuse to desist

therefrom and have threatened to and will unless re-

strained and enjoined therefrom continue the commis-

sion of said wrongful acts aforesaid. That the waters

of said Moonlight Springs and Moonlight (Ycck at the

point where the same are diverted by plaintilTs as here-

inbefore alleged are by tlie aforesaid wrongful acts of

defendants rendered so mu<ldy and iiniuiic as to be en-

tirely unfit for domestic use and the use of the same for

domestic purposes is and will be dangerous t(^ the health

of all persons using or drinking the same.

9.

That the water from said Moonlight Spring and said

Moonlight Creek is in its natural state pure and dear
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and peculiarly adapted for domestic and culinary pur-

poses, and its use therefore is an absolute necessity for

said city of Nome and its inhabitants. That said city

and its inhabitants have no other supply whatever of

water fit for domestic or culinary purposes, and the stop-

page or pollution of the said supply of water from said

Moonlight Springs and Moonlight Creek is dangerous to

the health of the inhabitants of said town or city and

causes irreparable injury, damage and inconvenience to

said city and its inhabitants.

10.

That the said wrongful acts of the defendants will, if

continued, force the plaintiffs to discontinue the diver-

sion and appropriation of said water through said pipe-

line to s:iid town or city of Xome and to discontinue sup-

plying said water to said town or city and its inhabi-

tants, and plaintiff will thereby be damaged in excess of

the sum of |10,000. That plaintiffs have by the said

wrongful acts of said defendants, already been damaged

in excess of the sum of one thousand dollars.

11.

That the wrongful acts of said defendants hereinbe-

fore alleged are and will continue to be a public nuisance

and a private nuisance.

12.

That plaintiffs have for the prevention of said con-

tinued w^rongful acts of defendants no adequate or any

remedy at law and are in the premises entirely remedi-
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less except by an injunction to issuo ont of iliis Hi. nor

able Court.

Wherefore, the phiintiffs pray tlint an injnnction Issuo

herein restraining}: an<l onjoitiinM tlic defendants mid

their agents, servants .and employees from disrhar^iin^'

or causinji: to flow upon or into ^foonlifjht Sprin;is .>r

Moonlight Oi'eek above tlie iiiiitonnding dam <»f plain-

tiffs any mud, dirt, tailings, impure or mnddy water or

debris, and' enjoining and restraining the defendants,

their agents, servants, and employees from in any man

ner muddying or ])olluting the waters of said .Mo(»nliglit

Springs or Moonlight Creek above the said dam of jjlain-

tiffs, and that upon the final heaiing said injunction be

made permanent. Plaintiffs also pray for all other re-

lief to which they may be in equity entith'd including

costs.

IRA 1). oirmx.

Attorney for IMaintiffs.

United States of America,
^
> ss.

District of Alaska. J

Ira D. Orton, being first <luly sworn, deposes and says:

That he is the attorney in fact for tho above named

plaintiffs; tiiat lie makes this verification on behalf of

plaintiffs for the reason that plaintiffs are not within

the District of Alaska; that he has read th.' f..regoing

complaint, knows the contents thereof, and the same in

true as he verily believes.

IRA 1>. OHTON.
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Subscribed and sworn to before me this 18th day of

May, 1903.

[Notarial Seal] JAS. W. BELL,
Notary Public in and for the District of Alaska, at

Nome.

[Endorsed] : 921. United States District Court, Dis-

trict of Alaska, Second Division. Jafet Lindeberg et al.,

plaintiffs, ts. George Doverspike et al., defendants.

Complaint. Filed in the office of the Clerk of the U. S.

Dist. Court, Alaska, Second Division, at Nome, Alaska,

May 18, 1903. Geo. V. Borchsenius, Clerk. By H. A.

Haagensen, Deputy Clerk. Ira D. Orton, Atty. for Pltff.

Iti the United imitates District Court for the District of Alaska,

Second Division.

JAFET LINDEBERG, ERICK O.

LINDBLOM and JOHN BRYNTE-
SON, Copartners Doing Business Un-

der the Firm Name and Style of THE
MOONLIGHT SPRINGS WATER
COMPANY,

Plaintiffs, \

vs.
I

GEORGE DOVERSPIKE, GEORGE \

CRAWFORD, FRED WILLIAMS,
JOHN DOE, RICHARD ROE and

PETER COE,
Defendants./

Answer.

Oome now the defendants Frank Doverspike, whose

name appears in plaintiffs' complaint as George Dover-
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spike, C. T. Howard sued under a fictitious name, George

Crawford and Fred Williams, defendants in the above-

entitled action, and for answer and defense to plaintiffs'

complaint admit, deny and allege as follows:

I.

A'dmit paragraphs 1, 2, and 3 of plaintiffs' complaint.

II.

Answering paragraph 4 the defendants deny that the

grantors or predecessors in interest of the plaintiffs in

the years 1899 and 1900 located or appropriated or di-

verted for domestic or culinary or other uses the waters

of certain springs of pure water known as Moonlight

Springs, situated about four miles northwest of the

town or city of Nome, except as hereinafter alleged in

defendants' affirmative answer. And deny that during

the year 1900 the grantors or predecessors in interest of

the plaintiffs, at an expense of upwards of |20,000.00,

built or constructed from said springs to the city of

Nome a pipe-line more than ten inches in diameter and

more than four miles long for conducting said water to

said town or city of Nome, and deny that plaintiffs or

their grantors or predecessors in interest have since the

year 1900 furnished to said town or city of Nome or its

inhabitants through said pipe-line or otherwise or from

said springs, pure spring water for domestic or culinary

or other purposes useful, save and except as set forth

in defendants' further and separate answer. Deny that

said water so furnished by plaintiffs is or was at all the

said times the only water supply of said city of Nome or
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its inhabitants. Admit that said Moonlight Springs

are situated at the foot of Anvil Mountain, but deny

that the locality of said springs are or have been since

the year 1900 well known to the defendants or all other

persons from the construction thereto of plaintiffs' pipe-

line, and defendants deny that plaintiffs' said pipe-line

is built or constructed to said springs or any of them;

that as to whether or not the plaintiffs or their grantors

or predecessors in interest are the original or prior or

only appropriators of the waters of said springs or ever

since the year 1900 have diverted or appropriated the

waters thereof to the uses or purposes aforesaid, defend-

ants have not sufficient knowledge or information to

form a belief, and therefore deny the same.

III.

Answering paragraph 5 of plaintiffs' complaint de-

fendants allege: That as to whether or not said Moon-

light Springs are formed by water issuing from the

earth at the southern base of Anvil Mountain and flow

from well-defined subterranean channels or sources

forming a creek or watercourse known as Moonlight

Creek, defendants have not sufficient knowledge or in-

formation to form a belief, and therefore deny the same.

Deny that the plaintiffs or their grantors or predeces-

sors in interest have since the year 1900 diverted or ap-

propriated the waters of said Moonlight Creek or Moon-

light Springs by building an artificial dam at the head

of said Moonlight Creek immediately below where the

waters of said springs naturally collect or form the

channel of said Moonlight Creek, or by there diverting
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said water into said pipe-line or conveying the same to

said town or city of Nome, except as alleged in defend-

ants' further and separate answer and defense. Deny

that said water so diverted or appropriated by the

plaintiJBfs or their grantors or predecessors in interest

is now being actually' conveyed from said Moonlight

Springs or Moonlight Creek through said pipe-

line of the plaintiffs to said town or city of Nome, or

there used by the said town or city of Nome or its

inhabitants for domestic or culinary purposes, ex-

cept as alleged in defendants' further and sepa-

rate defense. That as to whether or not by the sale of

said or any water so appropriated or diverted by plain-

tiffs to the said town or city or its inhabitants the said

plaintiffs derive a revenue or profit of over four thou-

sand dollars yearly, defendants have not sufficient

knowledge or information to form a belief and therefore

deny the same.

IV.

That as to the matters alleged in paragraphs 6 and

7 of plaintiffs' complaint defendants have not sufficient

knowledge or information to form a belief, and therefore

deny the same.

y.

Answering paragraph 8 of plaintiffs' complaint de-

fendants admit that the defendants and their agents,

servants and employees were for several days prior to

the filing of plaintiffs' complaint sluicing large quanti-

ties of dirt and gravel near to said Moonlight Springs

and upon ground adjacent and higher in elevation, but
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deny that during said time defendants were or are noT^

or at any time were discharging or causing to flow upoi

or into said Moonlight Springs or Moonlight Creek abov(

plaintiffs said dam, large quantities of mud or dirt oi

tailings, or impure or muddy water or debris, or hav(

thereby rendered the waters of said creek muddy o:

impure or entirely unfit for domestic or culinary pur

poses. Deny that said alleged wrongful or other acti

of the defendants have continued up to the present time

or that the defendants refuse to desist therefrom oi

have threatened to, or will unless restrained or enjoine(

therefrom, continue the commission of said allegec

wrongful acts aforesaid, save and except as set forth ii

defendants' further and separate defense. Deny tha

the waters of Moonlight Springs or Moonlight Creek a

the point where the same are diverted by the plaintiffi

as hereinbefore alleged are by the aforesaid allegec

wrongful acts of defendants rendered so muddy or im

pure as to be entirely unfit for domestic use or the us<

of the same for domestic purposes is or will be danger

ous to the health of all or any persons using or drinkinj

the same and defendants deny that any of their act

in mining, washing and sluicing upon the ground nea

and adjacent to Moonlight Creek, and Moonligh

Springs, has been or is wrongful.

VI.

Answering paragraph 9 of plaintiffs' complaint de

fendants admit that the water from Moonlight Spring

and Moonlight Creek is in its natural state pure an(
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clear, and peculiarly adapted for domestic and culinary

puri^oses, but deny that its use therefore is an absolute

necessity for said city of Nome or its inhabitants. Deny

that the city of Nome and its inhabitants have no other

supply whatever of water fit for domestic or culinary

purposes, or that the stoppage or pollution of the said

supply of water from said IMoonlight Springs or Moon-

light Creek is dangerous to the health of the inhabitants

of said town or city of Nome or causes irreparable in-

jury or damage or inconvenience to said city or its in-

habitants.

VII.

Defendants deny paragraph 10 of plaintiifs' comphiiut

and; each and every portion, part and allegation thereof.

VIII.

Defendants deny paragraphs 11 and 12 of plaintiffs'

complaint and each and every part and portion thereof.

And for a further and separate affirmative defense to

plaintiffs' complaint defendants allege:

I.

That the Grant Placer Alining Claim, upcm whicli the

defendants were mining and sluicing at the date ..f the

filing of the complaint in tl'is action, was located as a

placer mining claim on the Oth ihxy <.f J:nniary, 1899, by

one Grant, and the same has been ever since said

date a valid and subsisting location of the gi-ound con-

tained within the exterior boundaries thereof. Tliat

the boundaries of said claim were at said date marke<i

upon the surface of the ground by permanent stakes and
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monuments, and have ever since said time been s

marked, so that they could and can be readily traced.

II.

That the defendants' lessors and their grantors an

predecessors in interest are now and have been eve

since said 9th day of January, 1899, the owners of sai<

Grant Placer Mining Claim.

III.

That the said Grant Placer Mining Claim adjoins th(

Moonlight Placer Mining Claim, upon which the sai(

Moonlight Springs are situated and is upon gTounc

higher in elevation than the said Moonlight Claim or th(

said springs.

IV.

That location of the Grant Placer Mining Claim, undei

which the defendants claim the right to work, mine and

operate the same, was located long prior to any appro-

priation of the waters of Moonlight Springs or Moon-

light Creek for the purposes set forth in plaintiffs' com-

plaint, either by the plaintiffs or their grantors and pre-

decessors in interest.

V.

That the plaintiffs, during the year 1900, constructed

their said pipe-line from the town or city of Nome to a

point about 300 feet below the said Moonlight Springs,

and at said latter point constructed a mud dam about

300 feet long in a low, flat, marshy place; and that said

dam, so constructed, operated and maintained by plain-

tiffs, receives the waters from Moonlight Springs, Moon-
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light Creek, and also all the surface water froiu the

Grant Placer Mining Claim above described ainl ;',11 of

the surface and seepage water fioni a large scope of

ground around the southerly slope of Anvil Mountain,

and all of said surface water flows down the natural

watershed of Anvil Mountain into plaintiffs' said dam,

and commingles with and pollutes and contaminates the

waters of Moonlight Springs and Moonlight Creek.

VI.

That the plaintiffs can, by extending their said pipe-

line for a distance of about 200 feet, secure an ample

supply of good, pure spring water, uncontaminated by

any surface water, sufficient to fill their said pipe-line,

and to supply the inhabitants and City of Nome, and

for all other purposes for which tlie plaintifir; have ap-

l)ropriated said water. And that the plaintiffs can, by

digging v.'ing ditches on each side of tlieii* receiving res-

ervoir, as it is now constinicted, operated and main-

tained, prevent the waters from the Grant Placer Min-

ing Claim and the other surface water from the water-

shed of Anvil Mountain from flowing into their said dam

and contaminating and polluting the waters of Moon-

light Springs, and that said pipe-line can be so extended,

or said wing ditches so constructed as aforesaid at an

expense not exceeding f300.00.

VII.

That the mining claim upon wliich tlie defendants

were working and sluicing at the date of the filing of

plaintiffs' complaint is so situated on ground higher in
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elevation tlian the said dam of plaintiffs, that it is im-

possible for them to work and mine said ground or to

wash out the gold contained in the dump therein, with-

out permitting the muddy water, after using the same,

to flow down its natural course into the dam of the

plaintiffs, thereby mingling with the waters in said dam

and discoloring the same. That the plaintiffs can, as

set forth in paragraph 6 of defendants' further and sep-

arate defense, prevent the said water, discolored by de-

fendants' use of the same, from flowing into the dam of

the plaintiffs or interfering with their water right or

their appropriation of the waters of Moonlight Springs

or Moonlight Creek. That said water used by the de-

fendants was and is surface water, craised from the

melting of snow on the slope of Anvil Mountain, and

that the same is not fit for domestic or culinary pur-

poses, whether used by the defendants for mining pur-

poses or not.

VIII.

That the defendants were, at the time they were re-

strained and enjoined by virtue of the preliminary re-

straining order in this action working and sluicing out

their dump of pay dirt and gravel on said Grant Placer

Mining Claim, in the usual and ordinary methods of min-

ing.

IX.

That defendants' right to work said mining claim by

virtue of the location and appropriation of the same by

the lessors under whom they claim, and their grantors

and predecessors in interest is long prior in time and
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right to any appropriation of the waters of Moonlight

Springs or ^Moonlight Creek by the plaintiffs or their

grantors and predecessors in interest, and by reason

thereof, and by reason of the manner in which the d;i)ii

or receiving reservoir has been conducted, operated and

maintained by the plaintiffs, plaintiffs are estopped from

claiming or asserting that they have been or are dam-

aged or injured by the working and operating of said

mining claim by the defendants.

Wherefore, defendants pray that they may go hence

dismissed with their costs and disbursements.

PACKWOOD & GIUAIM,

Defendants' Attorneys.

United States of America, ^

Lss.

District of Alaska.
J

I, O. T. Howard, being first duly sworn, depose and

say: I am one of the defendants in the above-entitled ac-

tion; that I know the contents of the foregoing answer,

and the same is true as I verily believe.

C. T. HOWAKD.

Subscribed and sworn to before me this 18th day of

June, 1903.

[Notarial Seal] E. GKIMM,

Notary Public Dist. of Alaska.
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United States of America, "^

> ss.

District of Alaska. J

Due and legal service of the within answer is hereby

acknowledged this 19th day of June, 1903.

IRA D. ORTON.

By JAS. W. BELL.

Attorney for Plaintiffs.

[Endorsed] : No. 921. In the U. S. District Court for

the District of Alaska, Second Division. Jafet Linde-

berg et al.. Plaintiffs, vs. George Doverspike et al., de-

fendants. Answer. Filed in the office of the Clerk of

the U. S. Dist. Court, Alaska, Second Division, at Nome,

Alaska, June 19, 1903. Geo. V. Borchsenlus, Clerk. By

H. A. Haagensen, Deputy Clerk. Packwood and Grimm,

Defendants' Attys.

In tlw United States District Court for the District of Alaska,

Second Division.

JAFET LINDEBERG et al..

Plaintiffs,

vs.

GEORGE DOVERSPIKE et al., \

Defendants. '

Reply.

Come now the plaintiffs in the above-entitled action

and for reply to the further separate and affirmative

defense to plaintiffs' complaint set forth in defendants'

answer allege and deny as follows:
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I.

Deny that they, or any of them, have any knowledj^e

or information sufficient to form a belief as to the alle-

gations of paraj^raphs I and II of said separate and af-

firmative defense, and therefore deny each and every

allegation of each of said paragraphs.

II.

And upon like ground plaintiffs deny all the allega-

tions of paragraph III of said separate and affirmative

defense, except the allegation tliat the alleged Grant

Placer Mining Claim is upon ground higher in elevation

than said Moonlight Springs.

III.

Deny all the allegations of paragraph IV of said sepa-

rate and affirmative defense.

IV.

Answering paragraphs V and VI of said separate an-

swer and defense, the said plaintiffs deny that thcii- said

pipe-line is constructed only to a point about three hun-

dred feet below said Moonlight Springs, bnt on th(« con-

trary allege that said dam is constructed immediatel.v

below tlie ])oint wheie said Moonlight Springs collect to-

gether to fonn Moonlight Creek; deny that the dam of

plaintiffs is constructed from nind, and that the same

is built in a low or marshy place. IMaintiffs admit that

said dam, so constructed, operated and maintained by

plaintiffs receives the waters from Moonlight Springs

and Moonlight Creek, but deny that the same receives
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all the surface and seepage water from the Grant Placer

Mining Claim. Plaintiffs allege that from unavoidable

natural causes some surface and seepage- water from

the southern slope of Anvil Mountain does flow into

Moonlight C5reek and thence into the reservoir made by

plaintiffs' dam, but plaintiffs deny that any of the sur-

face or seepage water which naturally flows into said

reservoir is in its natural state impure, discolored or un-

wholesome, or that the same pollutes or contaminates

the waters of Moonlight Creek or Moonlight Springs.

V.

Plaintiffs den^- each and every allegation of paragraph

YI of said separate and affirmative defense.

VI.

Plaintiffs deny each and every allegation of paragraph

VII of said separate and affirmative defense except the

allegation that the "said water used by defendants was

and is surface water, caused from the melting of the

snow on the slope of Anvil Mountain," but deny that the

same is not fit for domestic or culinary purposes.

VII.

Deny each and every allegation of paragraph IX of

said separate and affirmative defense.

IX.

Further replying to said separate and affirmative de-

fense, plaintiffs allege that their said reservoir is con-

structed at the only possible point on said Moonlight

Creek where the waters of said springs can be collected
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at one poiut; that its dam is properly coiistrncted and

only of sufficient lenjjtli and heiglit to impound the wa-

ters of said creek and springs. Tliat the defendants

can, at small cost, by constrncting ditches, flumes and

sluice-boxes of sufficient length, convey their muddy,

discolored and pcdlnted water, tailings and debris to a

point where the same will flow away from plaintiffs'

dam.

IRA D. ORTOX,

Attorney for Plaintiffs.

United States of America, "^

> es.

District of Alaska. J

Ira D. Orton, being first duly sworn, deposes and says:

That he is the attorney for the plaintiffs in the above-

entitled action; that he has read the foregoing reply

and knows the contents thereof and believes the same

to be true, and the reason why this affidavit is made by

affiant, instead of by one of the plaintiffs pei-sonally is

because the plaintiffs are all absent from the District

of Alaska, and for that reason unable to make the same.

IRA D. ORTON.

Subscribed and sworn to before me this 12tli day of

January, 1904.

[Notarial Seal] VIOLA C. ORTON,
Notary Public, District of Alaska.

[Endorsed]: 021. In the District Court, District of

Alaska, Second Division. Jafet Lindeberg et al., Pltfs.,

vs. George Doverspike et al., Defts. Reply. Filed in
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the office of the Clerk of the U. S. Dist. Court, Alaska,

Second Division, at Nome, Alaska, Jan. 18, 1904. Geo.

V. Borchsenius, Clerk. By G. J. Lomen, Deputy Olerk.

In the United States District Court for the District of Alaska^

Second Division.

JAFET LINDEBEKG, ERIC O. LIND-
BLOM and JOHN BEYXTESON, Co-

^

partners, Doing Business Under the

Firm Name and Style of THE MOON-
LIGHT SPEINGS WATER COM-
PANY,

Plaintiffs,

vs.

GEORGE DOYERSPIKE, GEORGE
CRAWFORD, FRED WILLIAMS,
JOHN DOE, RICHARD ROE and

PETER COE,

Defendants,
j

Decree.

On this day this cause came on to be heard upon the

motion of the defendants, C. T. Howard, George Dover-

spike, George Crawford and Fred Williams for a decree

herein, according to the opinion of the Court, on file and

of record in this cause, the plaintiffs appearing by Ira

D. Orton, their attorney, and the defendants appearing

by William H. Packwood, their attorney, and the Court

having, on the 23d day of February, 1904, madfe and filed

his opinion in writing herein, which said opinion fully

sets forth the facts and conclusions of law upon which
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the same is based, and the Court having heard the testi-

mony in said cause, and the argument of counsel for the

respective parties, and being at this time fuUj advised

in the premises, it is hereby considered, ordered, ad-

judged and decreed, that the plaintiffs are not entitled

to an injunction herein restraining and enjoining the

defendants, or either of them, from working, mining

and sluicing upon that certain placer mining claim

known as the Grant Placer Mining Claim, situated

above and adjoining the Moonlight Placer Mining Claim,

in the Cape Nome Mining and Recording District in the

District of Alaska, and which said claim is situated

above the Moonlight Springes and water right of the

plaintiffs.

It is therefore considered, ordered, adjudged and de-

creed that the plaintiffs' application for an injunction

in this cause be, and the same is, hereby denied and the

cause dismissed, and it is further considered, ordered

and adjudged that defendants have judgment against

the plaiutifl's for their costs and disbursements herein

taxed at |
, and that execution issue therefor.

It is further considered, ordered and adjudged that

this decree be entered nunc pro tunc as of the date of

the filing and entry of said opinion and findings, to wit,

^he 23d day of February, 1904.

ALFRED S. MOORE,

United States District Judge.

[Endorsed]: No. 921. In the U. S. District Court for

the Dist. of Alaska, Second Div. Jafet Liudeberg et al.

Ts. Geo. V. Doverspike et al. Decree. Filed: in the office
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of tlie U. S. Dist. Court, Alaska, Second Division, at

Nome, Alaska, June 22, 19Q4. Geo. V. Borchsenius,

Clerk. By Jno. H. Dunn, Deputy Clerk. Vol. II, Or-

ders & Judgments, page 105,

In the United States District Court for the District of AlasJc^i,

Second Division.

JAFET LINDEBERG, ERIK O. LIND-

BLOM and JOHN BRYNTESON, Co-

partners, Doing Business Under the

Firm Name and Style of THE MOON-
LIGHT SPRINGS WATER COM-
PANY,

Appellants,

vs. /

GEORGE DOVERSPIKE, GEORGE \

CRAWFORD, FRED WILLIAMS,
|

JOHN DOE, RICHARD ROE and
[

PETER COE,
I

Appellees. /

Assignment of Errors.

Come now the plaintiffs in the above-entitled action,

and assign the following errors as having been commit-

ted by the above-entitled Court in the above-entitled

action, upon which plaintiffs intend to rely upon its ap-

peal to the United States Circuit Court of Appeals in

saidi action:

1. In dismissing the said suit and entering the final

decree therein in favor of the said defendants for their

costs against plaintififs. i
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2. In not making:, renderinoj and' enterinfj^ a decree

in favor of the said plaintiffs and apjainst the defend-

ants, granting; a permanent injunction against defend-

ants, as prayed for in tlie complaint of plaintiffs.

3. In making, rendering and entering a final decree

in the said action without filing a written decision stat-

ing the facts found and the conclusions of law sepa-

rately.

4. In failing to file a decision in writing in the said

action stating the facts found and the conclusions of

law.

In order that the foregoing assignment of errors may

be and appear of record, the plaintiffs and appellants

present the same to the Court and pray that such dis-

position be made thereof as in accordance with law and

the statute of the United States in such cases made and

provided, and plaintiffs and appellants pray a reversal

of the decretal order and decree of dismissal made and

entered by said court.

IRA D. ORTON,

Attorney for Plaintiffs.
.

[Endorsed]: Original. # 921. In the United States

Distnct Court for the District of Alaska, Second Divi-

sion. Jafet Lindeberg et al., etc., Plaintiff, vs. (leorge

Doverspike et al., Defendant. Assignment of Errors.

Filed in the Office of the Clerk of the U. S. Dist. Court,

Alaska, Second Division, at Xome, Alaska, Nov. 12, 1904.

Geo. V. Borchsenius, Clerk. By Jno. H. Dunn, l>e]>uty

Clerk. Ira D. Orton, Attorney for Plaintiffs.
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In the Untied States District Court for the District of Alaska,

Second Division.

JAFET LINDEBEEG, EEIK O. LIXD- \

BLOM and JOHN BRYXTESON, Co-
\

partners, Doing Business Under tlie

Firm Name and Style of THE MOON-
LIGHT SPRINGS WATER COM
PANY,

Appellants,

GEORGE DOVERSPIKE, GEORGE
CRAWFORD, FiRBB WILLIAMS,
JOHN DOE, RICHARD ROE and

PETER COE,

Appellees.

Petition for Order Allowing Appeal and Order Allowing Same.

The plaintiffs in the above-entitled action, feeling

themselves aggrieved by the decree given and entered

therein, and having filed herein their assignment of er-

rors, hereby appeal from the said decree to the United

States Circuit Court of Appeals for the Ninth Circuit,

and pray that this appeal be allowed and that an order

be made fixing the amount of security to be given by

plaintiffs on said appeal.

Dated Nome, Alaska, November 12, 1904.

IRA D. ORTON,

Attorney for Appellants.
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Now on this 12th day of November, 1904, the appeal

above prayed for is allowed and it is ordered that plain-

tiffs' bond for costs on said appeal be fixed at two hun-

dred fifty dollars.

Done in open court this 12th day of November 1904.

ALFRED S. MOORE,

Judge of the United States District Court, District of

Alaska, Second Division.

[Endorsed] : Original. # 921. In the United States

District Court for the District of Alaska, Second Divi-

sion. Jafet Lindeberg et al., etc., Plaintiff, vs. George

Doverspike et al., Defendant. Petition for Order Al-

lowing Appeal and Order Allowing Same. Filed in the

Office of the Clerk of the U. S. Dist. Court, Alaska, Sec-

ond Division, at Nome, Alaska, Nov. 12, 1904. Geo. V.

Borchsenius, Clerk. By Jno. H. Dunn, Deputy Clerk.

Vol. 2, Orders and Judgments, page 583. Ira D. Orton,

Attornev for Plaintiffs.
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In the United States District Court for the District of Alaska,

Second Division.

JAFET LINfDEBEKG, ERIK O. LIND-

BLOM and JOHN BRYNTBSON,
Copartners Doing Business Under

the Firm Niame and Style of THE
MOONLIGHT SPRINGS WATER
COMPANY,

Appellants,

vs.

GEORGE DOVERISPIKE, GEORGE
CRAWFORD, FRED WILLIAMS,
JOHN DOE, RICHARD ROE, and

PETER COE,

Appellees,
y

Bond on Appeal.

Know all men by these presents: That we, Jafet

Lindeberg, Erik O. Lindblom and John Brynte-

son, copartners, doing business under the firm

name and style of The Moonlight Springs Water Com-

pany, as principals, and J. J. Cole and C. G. Cowden,

as sureties, are held and firmly bound unto George

Doverspike, George Crawford, Fred Williams, John

Doe, Richard Roe and Peter Coe, defendants in the

above-entitled action, in the sum of two hundred and

'fifty dollars, for the payment of which well and truly

to be made, we bind ourselves, our successors, heirs,
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executors and administrators, jointly and severally by

these presents.

Sealed with our seals and dated this 12 day of Novem-

ber, 1904.

Whereas, lately at a session of the District Court for

the District of Alaska, Second Division, in a suit pend-

ing in said court between said Jafet Lindeberg, Erik O.

Lindblom and John Brynteson, copartners doing busi-

ness under the firm name and style of The Moonlight

Springs Water Company, as plaintiffs, and George

Doverspike, George Crawford, Fred Williams, John Doe,

Richard Roe and Peter Coe, as defendants, a decree was

rendered against the said plaintiffs and the said plain-

tiffs having obtained from said District Court an order

allowing an appeal to the United States Circuit Court

of Appeals, for the Ninth Circuit, to reverse said decree,

and a citation directed to tlie said George Doveispikc,

George Crawford, Fred Williams, John Doe, Richard

Roe, and Peter Coe, is about to be issued citing and ad-

monishing them to be and appear in the United States

Circuit Court of Appeals for the Ninth Circuit, to be

holden at the city and county of San i'ramisco. State

of California.

Now, therefore, the condition of the above obligation

is such, that if the said Jafet Lindeberg, Erik O. Lind-

blom and John Brynteson, copartners doing business

under the firm name and style of The Moonlight Springs

Water Company, shall prosecute their said appeal to

effect and shall answer all costs that may be awarded

against them if they fail to make their plea good, then
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this obligation is to be void, otherwise to remain in full

force and effect.

JOHNI BRYNTESON. [Seal]

ERIK O. LINDBLOM. [Seal]

JAFET LINDEBERG. [Seal]

By IRA D. ORTON, [Seal]

Their Attorney in Fact.

J. J. COLE. [Seal]

C. G. COWDEN. [Seal]

United States of America,
^
V ss.

District of Alaska. J

J. J. Cole and C. G. Cowden, being each duly sworn,

each for himself deposes and says that he is surety men-

tioned in and who signed the foregoing bond on appeal.

That he is worth the sum of five hundred dollars over

and above all debts and liabilities exclusive of property

exempt from execution.

J. J. COLE.

O. G. COWDEN.

Subscribed and sworn to before me this 12th day of

November, 1904,

[Notarial Seal] L. F. THOMAS,

(Notary Public in and for the District of Alaska, Resid-

ing at Nome.

Sufficiency of sureties on the foregoing bond approved

this 12 day of November, 1904.

ALFRED S. MOORE,

Judge of the United States District Court, District of

Alaska, Second Division.
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[Endorsed]: Original. 921. In the United States

District Court for the District of Alaska, Second Divi-

sion. Jafet Lindeberg et al. etc., Plaintiff, vs. George

Doerspike et al.. Defendant. Bond on Appeal. Filed

in the Office of the Olerk of the U. S. Dist. Court, Alaska,

Second Division, at Nome, Alaska, Nov. 12, 1904. Geo.

V. Borchsenius, Clerk. By Jno. H. Dunn, Deputy Clerk.

Recorded Vol. 3, p. 15, Civil Bonds. Ira D. Orton, At-

torney for Plaintiffs.

In the United States District Court for the District of Alaska,

Second Division.

JAFET LINDEBERG, ERIK O. LIND-

BLOM and JOHN BRYNTESON,
Copartners Doing Business Under

the Finn Name and Style of THE
;

MOONLIGHT SPRINGS WATER /

COMPANY,
I

Appellants, '\^

vs.
/'

GEORGE DOVER^PIKE, GEORGE
\

CRAWFOHl), FRED WILLIAMS,
JOHN DOE, RICHARD ROE, and

PETER COE,
Appellees.

Citation.

United States of America, "^

> ss.

District of Alaska. J

The President of the United States of America, to

George Doverspike, George Crawford, Fred Will-
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iams, John Doe, Kichard Roe, and Peter Coe, Greet-

mof:

You are hereby cited and admonished to be and ap-

pear at the United States Circuit Court of Appeals, for

the Ninth Circuit, to be holden at the city and county of

San Francisco, in the State of California, on the 12th

day of December, 1904, pursuant to an order allowing

au appeal, entered in the clerk's office of the United

States District Court for the District of Alaska, Second

Division, in that certain suit in which Jafet Lindeberg,

Erik O. Lindblom and John Brynteson, copartners do-

ing business under the firm name and style of The Moon-

light Springs Water Company are plaintiffs and appel-

lants and you are defendants and appellees, to show

cause, if any there be, why the decree entered against

said plaintiffs and appellants, as in said order allowing

an appeal mentioned, should not be granted, and why

speedy justice should not be done to the parties in that

behalf.
\

Witness, the Hon. ALFRED S. MOORE, Judge of the

United States District Court, District of Alaska, Second

Division.

Signed at Nome, in said District and Division, this

12th day of NIovember, 1904.

ALFRED S. MOORE,

Judge of the United States District Court, District of

Alaska, Second Division.
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Personal service of the foreg^oing citation, and the

receipt of a copy thereof admitted this 12th day of No-

vember, 1904.

WM. H. PAOKWOOD,
Attorney for Defendants and Appellees.

[Endorsed] : Original, No. 921. In the United

States District Court, for the District of Alaska, Second

Division. Jafet Lindeberg et al., etc., Plaintiff, vs.

George Doverspike et al., Defendant. Citation. Filed

in the Office of the Clerk of the U. S. Dist. Court, Alaska,

Second Division, at Nome, Alaska. Nov. 14, 1904. Geo.

V. Borchsenius, Clerk. By Jno. H. Dunn, Deputy Clerk.

Ira D. Orton, Attorney for Plaintiffs.

hi fhc I)fitrd rt'!f(S District ('(nirt, i^rrttinl Diviy.iuti, District

of Aidska.

JAFET LINDEBEKG et al.

vs.

GEORGE DOVERSPIKE ot al.

Opinion.

At the trial of tln' alxtvc suit, tin* (picstion iMisi^l by

the pleadings and submitted <<> tli<' <"(»nrt \v;is: Is the

plaintiff under the evideure entith-d to a iMTiiiiiiicut in-

junction restraining the defendants fi(»iii polluting the

water of the ^Moonlight Springs, by rniiuiug the siirf.Mce

waters used by tliem in sluicing upon their ( laiiu do^vn

the natural watershed at the base of Anvil Mountain

into Moonlight Creek and Moonlight Springs?
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The facts bearing with greatest force upon the ques-

tion, as they were developed in the testimony, are in-

cluded in the following summary.

The mining claim operated by the defendants lies ad-

jacent to the lands upon which the Moonlight Springs

and Moonlight Creek are located at a higher elevation

than the springs, and forms part of the natural water-

shed down which the waters formed by rain and melting

snow upon defendants' claim descend, first upon the

Moonlight Springs lands or claims, and, further down

the slope, into the springs themselves.

The waters of Moonlight Springs were appropriated

in the year 1900 by the grantors and predecessors in title

of the plaintiffs, and they and the plaintiffs have, ever

since the year 1900', furnished to the city of Nome and

its inhabitants their main supply of pure spring water,

for domestic, culinary and other purposes. The waters

of the springs were collected in a reservoir and trans-

mitted to the city through a large pipe-line. The owner

of the land upon which the springs are situated, Eobert

Lyng, consented to the appropriation and diversion of

the waters of said springs as aforesaid and by his deed

of conveyance conveyed to the grantors and prede-

cessors in title of said plaintiffs all the waters of Moon-

light C'reek and Moonlight Springs, together with the

right to divert and appropriate the same and to build on

his lands (a placer mining claim) all necessary dams,

and to maintain thereon their pipe-line and all other

works or structures necessary to divert and appropriate

said waters for the uses and purposes aforesaid. The
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reservoir or dam above mentioned is built on the ground

thus conveyed.

The defendants, and their agents, servants and em-

ployees in the month of May, 1903, prior to the 18tli day

of the month, having accumulated a winter dump of

gold-bearing dirt upon their claim, and having collected

some of the surface waters lying upon said claim, ran

them into sluice-boxes, and with them proceeded to

wash the ground of the dump therewith. After being

so used it followed the slope of said defendants' land,

down the slope of the Moonlight Springs' claim into said

creek and springs. In the process of sluicing, the water

became discolored and befouled, and some of it com-

mingling with the other clear water of the springs dis-

colored the water from the springs passing through the

pipes into the city, and possibly rendered it impure.

The claim upon which the sluicing was done is called

the Grant Placer Claim, and was located and segregated

from the public domain on the 9th day of January, 1899.

It is described in the location certificate as claim No. 1

Bench on the western base of Anvil Mountain, and as

comprising twenty acres of placer mining ground. The^

date of appropriation of the mining claim operated by

the defendants is thus shown to have bei^n prior to the

inauguration of the rights of the plaintiffs to the waters

of the springs, by appropriation and purchase aforesaid.

A further fact clearly shown by the evidence is that the

surface waters from the Grant Placer Claim can, with

an expenditure of $300 or less, be effectually turned and

prevented from entering the reservoir of the plaintiffs
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at all times, by constructing wing ditches on each side

of their receiving reservoir.

These are enough of the facts at this point for the

purposesi of this opinion.

It is plain, under the law, that the plaintiffs have ac-

quired the right to the use and enjoyment of the waters

running in their natural state to and collecting in the

reservoir about said springs, limited only by the ca-

pacity of their pipe-line. Y\^hile this is true, it is also

the law that the prior location of the adjacent claim

gave its owners in succession the right to the reasonable

enjoyment of the surface waters falling and settling

thereon, for mining purposes. The theory of the plain-

tiffs is that the defendants exceeded the rights given

them by the law in collecting the surface waters and

pending them down upon the plaintiffs' adjoining claim

and into the springs, increased in volume and rendered

impure in quality by the sluicing and that the defend-

ants thus committed a private nuisance. And the plain-

tiffs now seek the aid of an injunction to restrain the de-

fendants from again or further befouling the waters of

said springs. They claim, too, that the arts of defend-

ants, which have resulted in a private nuisance to them,

amount also to a public nuisance because the public are

the consumers of the water. Impliedly, at least, they

claim that their rights in equity are enhanced by the as-

sociated injury done and likely to be done to the public

by the defendant's acts. While the supply of pure water

to the inhabitants of Nome is a matter in which they, in

common with the people of Seward Peninsula, are in-
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terested, the rights of the city and its inhabitants are

not a proper subject for consideration in this case.

Their rights must not be drawn into the case, as to do so

would darken counsel and confuse the real issues before

the Court.

Under my view of the case, as the facts present them-

selves, it is not necessary either to define with precision

all the relative rights of the parties to the suit as re-

spects the manner in which the defendants may, regard-

ing the rights of the plaintiffs, use the surface waters

upon their claim.

The power of Court to grant injunctions is among

their extraordinary powers and "sliould be cautiously

and sparingly exercised." (Spelling on Injunctions, vol.

1, sec. 394.)

The same author in the same section declares that:

"An injunction against a private nuisance will be gen-

erally granted only where there is a strong and mis-

chievous case of pressing necessity, and not because of a

trifling discomfort or inconvenience suffered by the com-

plainant."

There is no evidence that the plaintiffs suffered ai^y

pecuniary loss by the discoloring or befouling of their

water supply. There is evidence, however, that the de-

fendants continued: to sluice for but a few days while

the waters formed by tlie melting snows of spring

lasted. It is also in evidence that the defendants have

withdrawn from the claim and are not working the

claim, having quitted the claim some months ago. It

is apparent that the discoloration of the waters of the
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springs was an injury more imaginary than real and the

injury threatened was not a continuing one.

It is only where an action at law will furnish no ade-

quate relief that equity will, on account of the injury be-

ing irreparable at law, administer the remedy by injunc-

tion. In my opinion an action at law will furnish the

plaintiffs adequate compensation in damages for any

injury, if any, they have suffered by the acts of the de-

fendants, and. inasmuch as the injury, if any worthy of

determination by a court has been done, does not prom-

ise to be a continuing one, at least at the hands of the

defendants, the injunction prayed for should be refused.

And it is hereby ordered that a decree be drawn in ac-

cordance with the conclusions now reached.

Nome, Alaska, Feb. 23, 1904.

ALFRED «. MOORE,

U. S. Dist. Judge.

[Endorsed]: No. 921. In the United States District

Court for the District of Alaska, Second Division. Jafet

Lindeberg et al. vs. George Doverspike et al. Opinion.

Filed in the Office of the Olerk of the U. S. Dist. Court,

Alaska, Second Division, at Nome, Alaska, Feb. 22, 1904.

Geo. V. Borchsenius, Clerk. By G. J. Lomen, Deputy

Olerk. Civil J. 8, page 522.
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In the District Court, in mid for the District of Alaska,

Second Division.

JAjFET LINDEBERG, ERIK O. LINEK

BLOM and JOHN BRYNTESON,
Copartners Doing Business Under

the Firm Niame and Style of THE •

MOONLIGHT SPRINGS WATER ^

COMPANY,
[

Appellants,

vs.

No. 921—Civil.

GEORGE DOVERSPIKE, GEORGE
CRAWFORD, FRED WILLIAMS,
JOHN DOE, RICHARD ROE, and

PETER OOE,
Appellees. /

Clerk's Certificate to Transcript.

I, Geo. V. Borchsenius, Clerk of the District Court of

Alaska, Second Division, do hereby certify that the fore-

jjoin^ typewritten pages, from 1 to 36, both inclusive, is

a true and exact transcript of the complaint, answer,

reply, decree, assignment of errors, petition for order

allowing appeal and order allowing same, bond on ap-

peal, opinion, in the case of Jafet Lindeberg et al. vs.

George Doverspike et al., Number 921 Civil, and of the

whole thereof as appears from the records and files in

my office at Nome, Alaska; and further certify that the

original citation in said case is attached to this tran-

script.
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Oo8t of transcript, |9.40, paid by Ira D. Orton, attor-

ney for plaintiffs.

In witness whereof, I have hereunto set my hand and

affixed the seal of said court this 30th day of November,

A. D. 1904.

[Seal] GEO. V. BORGHSENIUS,

Clerk.

By Angus McBride,

Deputy Clerk.

[Endorsed]: No. 1174. United States Circuit Court

of Appeals for the Ninth Circuit. Jafet Lindeberg,

Erick O. Lindblom and John Brynteson, Copartners Do-

ing Business Under the Firm Name and Style of The

Moonlight Springs Water Company, Appellants, vs.

George Doverspike, George Crawford, Fred Williams,

John Doe, Richard Roe, and Peter Coe, Appellees.

Transcript of Record. Upon Appeal from the United

States District Court for the District of Alaska, Second

Division.

Filed February 24, 1905.

F. D. MONCKTON,
Clerk.


